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Preservation of Kentucky's
Diminishing Farmland: A Statutory
Analysis
While the farmer holds title to the land, actually, it belongs
to all the people because civilization itself rests on the soil.'
- Thomas Jefferson

INTRODUCTION

Kentucky has long been recognized as a land rich in natural
resources. 2 The Commonwealth's twenty-two million acre agri-

cultural land base3 represents one of its most vital resources.
However, Kentucky, like many other states, presently faces a
problem of farmland depletion. Land developers continue to
convert land to non-agricultural uses at alarming rates. 4 In response, a growing number of states, including Kentucky, have

I Reprinted in Comment, AgriculturalLand Preservation: Can Pennsylvania Save
the Family Farm?, 87 DICK. L. REV. 595 (1982-83) (hereinafter Agricultural Land
Preservation] (citing YoRK COUNTY PLANNING Com'N, AGRICULTURAL LANDS PRESERVATION STUDY 72 (1975)).
2 See J. COBB, R. BRANT, J. CURRENS, A. WILLIAMS, KENTUCKY COAL I (Reprinted
from 1985 Keystone Coal Industry Manual) (Kentucky has led the nation in coal
production since 1973); M. NOGER, TAR-SAND EXPLORATION IN KENTUCKY I (Kentucky
Geological Survey, University of Kentucky) (1984) (Tar-sand deposits in western Kentucky have been recognized as a potentially significant mineral resource since the middle
of the 19th century); 8 Basic Petroleum Data Book No. 2 at Tables 3(c), 1 (c) (American
Petroleum Institute (May, 1988)); J. HOWER, KENTUCKY On. SHAtE DEVELOPMENT 3
(Kentucky Department of Energy Office of Policy and Evaluation, January 1982, 2d
printing) ("Kentucky's oil shale resource is one of the nation's most extensive and
accessible.").
' SOIL CONSERVATION SERVICE, U.S.D.A., THE KENTUCKY OUTLOOK FROM THE
NATIONAL RESOURCES INVENTORY 16 (1981) [hereinafter KENTUCKY OUTLOOK]. See also
KY. REV. STAT. ANN. § 262.850(2) (Michie/Bobbs-Merrill (Supp. 1988)) [hereinafter KRS
with all cites being to Michie/Bobbs-Merrill] (Kentucky's agricultural land base is a
valuable, fragile and finite natural resource).
4 See generally NATIONAL AGRICULTURAL LANDS STUDY (NALS), FINAL REPORT
35 (1981) [hereinafter FINAL REPORT].
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instituted farmland protection programs to curtail farmland depletion.'
The Kentucky General Assembly has enacted at least five
statutes which directly or indirectly bear upon farmland protection.6 The Commonwealth additionally encourages comprehensive planning and zoning. 7 However, to curb irreversible land
conversion, Kentucky must strengthen its existing legislation 8 and
enact further protective legislation. Recent legislative proposals
at both the state9 and local 10 levels seek to expand the protection
of Kentucky's lands.
This Comment examines the present status of Kentucky's
farmland. The Comment primarily evaluates current and proposed legislation aimed at protecting farmland. The discussion
also addresses alternative statutory preservation schemes.

I.

KENTUCKY'S CHANGING AGRICULTURAL LAND BASE

From 1967 to 1982, land developers converted over 3/4
million acres to non-agricultural uses."1 During that time Ken§ 29.53.035(c) (1975); AEIz. REV. STAT. ANN. § 33-271 (1988);
51230-51239 (1983); CAL. PUB. RES. CODE §§ 21000-21190 and §§
30000-30900 (1983); CONN. GEN. STAT. ANN. § 7-131q (West 1988); DEL. CODE ANN.
tit. 3, §§ 902-904 (1988); FLA. STAT. § 163.3161 (1983); HAW. REV. STAT. §§ 205-1 to 37 (1985); IDAHO CODE § 67-6508 (1980); ILL. ANN. STAT. ch. 5, paras. 1301-1308 (SmithHurd 1987); IOWA CODE ANN. §§ 176B.1-.13 (West 1987); KRS § 262.850 (Supp. 1988);
ME. REV. STAT. ANN. tit. 7, § I-B (1988); MD. [AGRIC.] CODE ANN. §§ 2-501 to -514
(1987); MASS. GEN. LAWS ANN. ch. 132A, §§ 11A-I ID (West 1981); MICH. CoMP. LAWS
ANN. § 554.701-79 (West 1988); MINN. STAT. ANN. §§ 4734H.01 (West 1986); N.J.
STAT. ANN. §§ 4:lc-1 to -37 (West 1987); N.Y. [AGRIC. & MKTS.] LAW § 3 (McKinney
1988); N.C. GEN. STAT. §§ 106-735 to -744 (1988); Omo REV. CODE ANN. §§ 929.02.03 (Page 1988); OR. REV. STAT. §§ 197.005-855 (1987); PA. STAT. ANN. tit. 3, § 901
(Purdon 1988); R.I. GEN. LAWS §§ 42-82-1 to -16 (1987); TEX. [AGRIC.] CODE ANN. §
252.001 (Vernon 1987); VI. STAT. ANN. tit. 10, §§ 6001-6092 (1986); VA. CODE ANN. §§
3.1-18.4 to -18.8 (1988); W. VA. CODE §§ 8-24-72 to -78 (1988); Wis. STAT. ANN. §§
91.01-.79 (West 1986).
6 KRS §§
132.450-54 (Preferential Tax Assessment); see infra notes 23-41 and
accompanying text; KRS § 413.072 (Right to Farm); see infra notes 42-50 and accompanying text; KRS §§ 65.410-.480 (Local Scenic Easements); see infra notes 51-66 and
accompanying text; KRS §§ 382.800-860 (Conservation Easements); see infra notes 6772 and accompanying text; KRS § 262.850 (Agricultural Districts); see infra notes 73-83
and accompanying text.
KRS §§ 100.111-991 (1982 & Supp. 1988) (the Zoning Enabling Act takes into
account present and future land use); see infra notes 84-92 and accompanying text.
8 See infra notes 115-29 and accompanying text.
Proposed KRS 146.1-5, Kentucky Representative Mark Brown of Meade County
(1989); see infra notes 93-102 and accompanying text.
10LEXINGTON, KY., LEXINGTON FAYETTE URBAN COUNTY GOV'T PROPOSED GREEN5 ALASKA STAT.

CAL. GOV'T CODE

§§

SPACE CONSERVANCY ORDINANCE

§ C (1989); see infra notes 103-08 and accompanying

text.
.

SOIL CONSERVATION

SERVICE,

U.S.D.A.,

KENTUCKY'S LAND RESOURCES:

CON-
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tucky's "total agricultural land (cropland, pasture, and forest)
decreased from 88 percent of the total land and water area to
84.9 percent.' 2 The trend toward depletion has continued. Approximately 135 acres are converted each day to non-agricultural
uses. Of those 135 acres, ninety acres are transformed into
3
industrial, residential or commercial development.1
Despite the high conversion rate, the total land area in
Kentucky farms 14 has remained stable at 14.5 million acres since
1982.'1 Conversion of land use within the farm industry explains
this discrepancy. Each year developers acquire and convert approximately 12,300 acres of prime farmland into non-agricultural
uses. 16 Prime farmland consists of land, currently available for
agricultural use, with the best combination of physical and chemical characteristics for crop production." When farmers lose use
of prime farmland, they then bring marginal land into production. Consequently, the total land area of farms remains the
same year after year. However, costs accompany the apparent
stability. Farming marginal land is both economically and environmentally inefficient compared to farming higher quality land. 8
Other economic factors significantly affect Kentucky's land
base. Inflation and speculative land values further limit agricultural endeavors within the state.' 9 As developers compete with
farmers, the demand for land steadily increases. Consequently,
farmland becomes priced out of farmers' reach.

DITIONS AND TRENDS FROM THE NATIONAL

RESOURCES INVENTORY

3 (1985) [hereinafter

KENTUCKY'S LAND RESOURCES].
2 Id. at 3.

Id. at 3, 25 (defining such development as "urban and built-up land"). Other
uses include increased water areas and federal land.
" WILLAMSON, 1987-1988 KENTUCKY AGRICULTURAL STATISTICS 100 (defining farm
as a place that sells or could sell $1000 of agricultural products during the year).
"

Id.

16 See KENTUCKY OUTLOOK, supra note 3, at 16 (providing statistics for losses

between 1969 and 1979).
11Id. at 2. See also AGRICULTURAL LAND STUDY AND POLICY
AND

RECOMMENDATIONS TO JOHN Y.

BROWN,

JR.,

COMMITTEE, REPORT

GOVERNOR OF COMMONWEALTH

OF

Department for Natural Resources and Environmental Protection (1982)
[hereinafter AGRICULTURAL LAND STUDY] ("Of Kentucky's 25,852,800 acres only 5,944,000
KENTUCKY,

(or less than one quarter) are considered prime farmland.").
," R. PLATT, The Farmland Conversion Debate: NALS and Beyond, 37(4) PROFESSIONAL GEOGRAPHER 441 (1985); see also AGRICULTURAL LAND STUDY, supra note 17
(marginal land poses a higher erosion hazard, requires more chemical and technical
inputs to maintain productivity of higher quality farmland).
" KRS § 247.940 (Supp. 1988) (providing that "as a result of a variety of pressures,
most notably the continual spiral of inflation and the increasingly serious effects of
speculative land values, the opportunities in agriculture have been severely limited").
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Because the Commonwealth derives "numerous social, economic and environmental benefits" from agricultural pursuits, 20
Kentucky cannot afford to lose its agricultural land base. Therefore, the government must institute policies and programs which
will encourage agricultural activities. The Kentucky Agricultural
Finance Corporation represents one such program currently in
force. This measure provides the financial instrumentality necessary to stimulate existing agricultural enterprises and to pro21
mote new agricultural ventures.
II.

STATUTORY PROTECTION

The underlying policy of Kentucky's land preservation legislation aims to conserve, protect and encourage development of
the Commonwealth's agricultural lands. 22 The legislation seeks
to implement this policy to bring about production of food and
other agricultural commodities. This section describes the multiple facets of Kentucky's statutory scheme.
A.

Preferential Tax Assessment

Like most other states, 23 Kentucky has enacted a preferential
24
taxation system for assessing agricultural and horticultural land.
Under section 132.450(2) of the Kentucky Revised Statutes
("KRS"), owners of land devoted exclusively to agricultural 25 or
o

Id.

2-KRS §§ 247.940-.978 (Supp. 1988). See also Agricultural Land Study, supra note
17 (John Y. Brown, Jr., Governor of Kentucky, signed Executive Order 81-162 on
February 18, 1981, establishing the Agricultural Land Study and Policy Committee to
study, inter alia, the factors affecting Kentucky's agricultural land base.).
KRS § 262.850(2) (Supp. 1988). See also AGRICULTURAL LAND STUDY, supra
note 17 (providing committee findings and recommendations regarding Kentucky's farmland).
AGRICULTURAL LAW § 4.18 125 n.l (1985
23 J. JUERGENSMEYER & J. WADLEY,
Supp.) (citing K. Meyer, D. Pedersen, N. Thompson, & J.Davidson, Agricultural Law:
Cases and Materials 853 (1985)). All states except Kansas have laws that set out to
reduce the burden of real property taxes on farmers.
- KRS §§ 132.450-.454 (1982 & Supp. 1988). See also Dolan v. Land, 667 S.W.2d
684 (Ky. 1984) (Section 172A of the Kentucky Constitution was adopted in 1969 to
remove agricultural land from the fair-cash value standard and to assess value based on
agricultural use).
KRS § 132.010(9) (1982 & Supp. 1988) ("Agricultural land" denotes a minimum
of ten contiguous acres of land used for the production of crops, poultry or livestock.
These activities must produce a specified average annual gross income in three of the
five years preceding the tax year, or within two years of purchase. For example, 10 to
30 acres must generate $1000 annual gross income plus $60 for each additional acre, or
fractional part, over 10 acres.).
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horticultural 26 use may apply to have their land assessed at the
27
agricultural or horticultural value rather than at market value.
The Kentucky Supreme Court recently considered in Dolan
v. Land 8 the constitutionality of the Preferential Tax Assessment. One ground of attack centered upon the statutory definitions of "agricultural" and "horticultural" land. A lower
court had held KRS section 132.450(2)(a), which authorizes preferential tax assessment, and the definitions contained in KRS
sections 132.010(9) and 132.010(10) unconstitutionally restrict the
definitions of agricultural and horticultural land. 29 The Kentucky

Supreme Court reversed and held that the statutes' income and
acreage definitions are reasonable, and thus constitutionally
30
sound.
The Dolan court also determined that the Preferential Tax
Assessment satisfies the constitutional requirement of uniform
effective tax rates. The court held that one must use uniform
standards of assessment of agricultural value31 to achieve Kentucky's constitutionally required equal tax burden.3 2 Property
value administrators may use various methods to assess land.
However, the method used must produce a uniform standard of
assessment, regardless of the nature of the property. 33 Moreover,
the administrator must tax all property in proportion to its
value.3 4 The court found that the Preferential Tax System met
these tests.
By granting preferential tax status to farmers, the statute
helps to prevent conversion of farmland to non-agricultural uses.
26 KRS § 132.010(10) (1982 & Supp. 1988) ("Horticultural land" constitutes a
minimum of five contiguous acres of land commercially used for raising fruits, nuts,
vegetables, flowers or ornamental plants. These activities must produce a specified
average annual gross income in three of the five years preceding the tax year, or evidence
of anticipated gross income in the specified amount. For example, 5 to 30 acres must
generate $1000 minimum or $100 for each additional acre, or fractional part over 5
acres, whichever is greater.).
27 KRS § 132.450(2)(a) (1982 & Supp. 1988).
Dolan v. Land, 667 S.W.2d 684 (Ky. 1984).
19 Id. at 686. See KRS §§ 132.010(9)-(10), 132.450(2)(a); see also Whiteside, Taxation, 71 Ky. L.J. 479, 501-02 (1982-83).
10Dolan, 667 S.W.2d at 687-88.
11 Id. at 686. See Parrent v. Fannin, 616 S.W.2d 501 (Ky. 1981) (Fair cash value
standards under Kentucky Constitution § 172 must be applied uniformly).
32 Ky. CONST. §§ 171-172A; Dolan, 667 S.W.2d at 686 ("There is a violation of
constitutional rights if the effective tax rate is not uniform and thereby results in an
unequal tax burden.").
31 Dolan, 667 S.W.2d at 687.
11Id. See also Ky. CONST. § 174.
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However, the statute sets limitations as to who qualifies for the
preferential status. To obtain the tax advantage, one must meet
the minimum acreage and produced gross annual income requirements. a5 For example, suppose a farmer produces crops or raises
livestock on ten contiguous acres of land. To receive preferential
tax treatment, the farmer must generate from those ten acres
$1000 annual gross income, in three of the five years preceding
the tax year, or within two years of purchase.3 6 The statute
additionally excludes specific areas such as residences and ap37
purtenances from the special use assessment.
Kentucky's preferential system also employs a deferred tax
option. This feature requires owners to pay a rollback tax when
they change property formerly taxed as agricultural or horticultural to another use.3" The portion of land upon which the
changed use has occurred becomes subject to deferred taxes for
the current tax year and the immediately preceding two tax
years.3 9
Preferential taxation systems alone do not serve to prevent
the conversion of farm land to other uses. However, states like
Kentucky that include the deferred tax option can effectively
slow the process of conversion. n0 Land owners faced with the
prospect of three years of deferred tax liability may be less likely
to convert agricultural land into non-agricultural land uses.
In addition to farmland preservation, social and economic
policies justify the farmer's preferential tax treatment. When
property taxes are assessed at the true market value of agricultural property, many undesirable social, economic, and environmental changes result. For example, in many urban areas the
"highest and best use," as dictated by the market, would force
farmers and ranchers to sell, take their probable capital gains,
41
and pay their taxes.
KRS § 132.010(9)-(10) (1982 & Supp. 1988). See supra notes 25-26.
KRS § 132.010(10) (1982 & Supp. 1988). See supra note 25.
- KRS § 132.450(2)(a) (excludes lawns, driveways, flower gardens, swimming pools
and other areas devoted to family recreation); see also Whiteside, Taxation, supra note
29 (addressing reforms to Kentucky's tax schemes).
36 KRS § 132.454(1) (1982).
39 Id.
, See AgriculturalLand Preservation, supra note 1, at 603. Greater protection is
provided by restrictive covenant programs requiring the participating landowner to sign
an agreement not to develop land for a specific period in return for a differential tax
treatment.
4
Yudof, The Ad Valorem Property Tax and Productivity Values for Farm and
Ranch Land: A Legal Policy in Search of Justification, 3 UaB. L. REv. 88 (1979).
11
36

1989-90l

B.

PRESERVATION OF FARMLAND

Right to Farm Law

When non-agricultural land uses invade agricultural areas,
farmers often face nuisance suits and the threat of injunctive or
monetary damages. Upon enacting a Right to Farm law, 42 in
1980, Kentucky joined the majority of states43 which have sought
to protect agricultural activities from liability for agricultural

nuisance.
The doctrine of nuisance rests on the legal principle sic utere
tuo ut alienum non Iaedas (use your own property in such a

manner as not to injure that of another)." The nuisance doctrine
operates as a restriction on an owner's right to use the property
45
as the owner pleases.
Kentucky's Right to Farm Law modifies the common law
nuisance doctrine. The statute does not protect a farmer from
all nuisance suits. The law only protects a farmer's existing
agricultural ventures when conditions subsequently change in the
locality. 46 Accordingly, the Right to Farm legislation does not
bar a preexisting landowner from bringing a nuisance action
against a farmer who subsequently acquires land and sets up a
4
displeasing operation. 1

42

KRS § 413.072.

" J. JUERGENSMEYER & J. WADLEY, AGRICULTURAL LAW § 25.9 196 n.1 (1985
Supp.) (citing 44 state right to farm statutes which fortify the "coming to the nuisance"
defense and bring about other important land use regulation consequences); see generally
J. Hand, Right-To-Farm Laws: Breaking New Ground in the Preservation of Farmland,
45 U. PrTT. L. REV. 289 (1984).
4 J. JUERGENSMEYER & J. WADLEY, II AGRICULTURAL LAW § 25.2, at 6 (1982).
4 Id. See also KRS § 413.072(1) (Supp. 1988) ("When non-agricultural uses extend
into agricultural areas, agricultural operations often become the subject of nuisance
suits. As a result, agricultural operations are sometimes forced to cease operations").
I KRS § 413.072 (Supp. 1988). For example, suppose a farmer has operated a
poultry business in a rural area for many years. Some years later a developer constructs
an apartment complex near the farmer's chicken houses. The developer then complains
of odors, noises, insects, and dust from the chicken houses. Under the Right to Farm
Law, the developer or apartment dwellers cannot maintain a nuisance action against the
established poultry farmer.
47 See e.g., Valley Poultry Farms v. Preece, 406 S.W.2d 413 (Ky. 1966). In Preece,
the defendant acquired land several years after the plaintiffs had settled on nearby
property. The defendant set up a poultry business. The plaintiffs brought a private
nuisance suit against the defendant. Kentucky's highest court affirmed the lower court's
holding that the defendant's operation constituted a permanent nuisance. Although not
a nuisance per se, the defendant's business had become a nuisance. Noises, odors, dust,
and insects from the chicken houses interfered with the plaintiffs' use and enjoyment of
their property.
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Kentucky's law operates as a statute of limitations which
totally bars nuisance litigation where the agricultural operation
satisfies the statutory requirements. 48 To fall under the statute,
the farmer must have operated the farm for over one year.
Moreover, the farmer's activity must not have created a nuisance
when the activity commenced. 49 If the farmer meets these requirements, the farmer has a priority of use defense against a
nuisance charge. The defense does not apply, however, if the
nuisance results from negligent operation of the farm.50
C.

Statutory Easements

Preservation easement purchases provide another avenue for
conserving and protecting rural areas. Kentucky has two statutory easement provisions which can function to preserve the
rural character of land.
1.

Local Scenic Easements

The Commonwealth's Local Scenic Easement Law (LSEL)
empowers local legislative bodies to obtain scenic and recrea5
tional easements on privately owned land in the state. Under
LSEL, a scenic easement is an interest in land transferred by the
landowner to the public, either in perpetuity or expressly for a
term of years.5 2
Upon granting the scenic easement, the landowner, or "dominant estate owner," promises not to construct or permit the
construction of any improvements upon the land. 3 The statute

KRS § 413.072(2) (Supp. 1988) (protecting any facility for the production of
crops, livestock, or poultry which was not a nuisance when it began and has been in
operation for at least one year).
,9 This result could occur in one of two ways. First, the farmer's activities may
constitute a nuisance per se. See e.g., Strader v. Commonwealth, 194 S.W.2d 38 (Ky.
1946) (Nuisance per se denotes an act that is a nuisance at all times and under any
circumstances, regardless of its location or surroundings). Second, the farmer's activities
may have created a nuisance because of the circumstances or manner in which the farmer
operated the business. See e.g., Preece, 406 S.W.2d 413.
- KRS § 41?.072(5) (Supp. 1988). Namely, the farmer must exercise due care. Due
care would include inter alia maintaining the business according to the standards of the
industry.
11 KRS § 65.410-.480 (1980).
52 KRS § 65.410(4) (1980); cf. KRS § 382.810(3) (Supp. 1988) (conservation easement shall be unlimited in duration unless the instrument creating it otherwise provides).
" KRS § 65.470(1) (1980). The exceptions are set forth at KRS § 65.480.
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provides exceptions for the construction of certain public service
54

facilities such as utilities.
LSEL does not include farmland preservation as one of its
purposes. The stated purposes embrace "park development, restoration or preservation for scenic beauty, restoration or preservation of historical interest areas, community development
purposes, and for similar public uses." 5 5 The statute nevertheless
protects agricultural land, albeit indirectly, through its requirements for meeting scenic easement approval.
Kentucky's LSEL stipulates that legislative bodies will accept
scenic easements only in areas that in the public interest should
remain rural in character.5 6 Furthermore, the governing body
must find that retention of the land as an open space will help
preserve the rural character of the area.5 7 The statute, therefore,
acts as a mechanism which retains ownership of scenic areas
that are "rural in character" in local bodies. Although the
dominant estate owner may sell its land to developers, the easement will be preserved.
LSEL provides for enforcement of these promises, to keep
the easement free from construction, by both private citizens
and the public. Any resident of the jurisdiction which has acquired the easement, as well as the local legislative body, may
seek an injunction against any threatened activity on the land
which would violate the easement.58 Relief also extends to the
removal of any structure erected in violation of the easement
and the restoration of the land to its original character. 9
Certain aspects of LSEL have met criticism. 6° First, the act
fails to provide authority for the creation of negative scenic
, Id. (Public service facilities installed for the benefit of land subject to such
covenant or public service facilities installed pursuant to county or city authorization or
that of the energy regulatory commission or utility regulatory commission.).
5 KRS § 65.420; see also Comment, Conservation Easements: The Greening of

America, 73 Ky. L.J. 255 (1984-85) (Local Scenic Easement Law was adopted to allow
Kentuckians to take advantage of the emerging federal tax deductions for donations of
conservation easements); see generally J. Del Pizzo & M. Fox, Cost-Sharing Arrangements & Sale of Conservation Easements: Farmers Face New Options on Protecting
Their Farmland, TAx ADVISOR 648 (Sept. 1988).
56 KRS § 65.466(d) (1980). But cf. infra note 80 (questioning whether it is possible

for land under urban fringe development pressures to remain "rural in character").
KRS § 65.466(d) (1980).

KRS § 65.470(2) (1980); cf. KRS § 382.800(3) infra note 72 and accompanying
text.
KRS § 65.470(2) (1980).

See generally Comment, Conservation Easements: The Greening of America, 73
Ky. L.J. 255 (1984-85).
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easements. Negative easements preclude the owner of the burdened land from doing an act which, if no easement existed, the
owner would have a right to do. 61 The common law only rec62
ognizes negative easements for light, water, air and support.
LSEL prevents the landowner from constructing improvements
on the scenic easement. The common law does not recognize
this type of negative easement. Because LSEL does not provide
express authority to create a negative easement for prevention
of construction, a court would be limited to the common law.
A second criticism of LSEL pertains to the nature of the
benefit of a scenic easement. LSEL anticipates easements in
gross. Easements in gross are mere personal interests in land and

thus do not run with the land. 63 Construed as an easement in
gross, an LSEL easement benefits the public at large rather than
another parcel of land. 64 That is, a subsequent purchaser of the

burdened land would not be subject to the scenic easement. The
law, however, does not favor easements in gross. 6 Therefore, a
strong presumption exists in favor of construing easements as
appurtenant. Appurtenant easements attach to the land and thus
pass with the land, 66 subjecting subsequent purchasers of the
burdened land to the scenic easement.
2. Conservation Easements
In 1988 the Kentucky General Assembly enacted Conservation Easement legislation. 67 This legislative scheme resembles that
of LSEL but addresses some of the earlier statute's criticisms.
The Conservation Easement statute provides direct protection
6, BLACK'S LAW DICTIONARY

930 (5th ed. 1979).

62 C. DONAHUE, T. KAUPER & P. MARTIN, PROPERTY

1093 (2d ed. 1983). Accepted

restrictive easements are easements for air, light, support of a building laterally or

subjacently, and for flow of an artificial stream.
63

BLACK'S LAW DICTIONARY 457 (5th ed. 1979) (An easement in gross is not

appurtenant to any estate in land. Rather, it is a personal interest or right to use land
of another.).
", II AMERICAN LAW OF PROPERTY §§ 8.7-.9 (1952); RESTATEMENT OF PROPERTY §

454 (1944).
63 See Pioneer Sand & Gravel Co. v. Seattle Constr. & Dry Dock Co., 173 P. 508,
511 (Wash. 1918) (observing that "[ilt is well settled in law that easements in gross are
not favored; and a very strong presumption exists in favor of construing easements as
appurtenent"); BLACK's LAW DICTIONARY 94 (5th ed. 1979).
BLACK'S LAW DICTIONARY 457 (5th ed. 1979) (defining an appurtenant easement
as "an incorporeal right which is attached to a superior right and inheres in land to

which it is attached").
67 KRS § 382.800 (Supp. 1988).

1989-901

PRESERVATION OF FARMLAND

for farmland unlike LSEL which gives only indirect protection.
KRS section 382.800(1) explicitly defines conservation easement
as an easement which imposes limitations and affirmative obligations on the landowner subject to the easement. 68 Thus, unlike
LSEL, the Conservation Easement legislation provides authority
for the creation of negative easements. The new statutory conservation easement functions as a different type of restriction
on property use. It is a statutory negative easement in gross.
The Conservation Easement statute also provides an expanded statutory purpose behind creating these nonpossessory
interests.69 The purposes include the protection of natural, scenic, or open space areas of real property and the assurance of
the land's availability for agricultural use.70
Kentucky's Conservation Easement statute addresses an additional shortcoming of LSEL. The statute expands the class of
easement holders. Whereas only governmental bodies may possess local scenic easements, a charitable corporation, charitable
association, or charitable trust may hold a conservation easement. Charitable organizations whose purposes include land
preservation are eligible. 7 The Conservation Easement legislation
also expressly grants enforcement rights to any governmental
72
body or eligible charitable organization.
E. Agricultural District and Conservation Act
The LSEL and Conservation Easement statutes provide legislation for the preservation of a variety of lands, including

- KRS § 382.800(1) (Supp. 1988).
o Id.

,oId. (The purposes include retaining or protecting natural, scenic, or open-space
values of real property; assuring its availability for agricultural, forest, recreational, or
open-space use; protecting natural resources; maintaining or enhancing air or water
quality; or prese'rving the historical, architectural, archaeological, or cultural aspects of
real property).
I KRS § 382.800(2)(b) (Supp. 1988). Only those charitable corporations, associations, or trusts whose purposes or powers include the following: retaining or protecting
the natural, scenic, or open-space values of real property; assuring the availability of
real property for agricultural, forest, recreational, or open-space use; protecting natural
resources; maintaining or enhancing air or water quality; or preserving the historical,
architectural, archaeological, or cultural aspects of real property may hold such conservation easements. The American Farmland Trust and the Nature Conservancy are two
charitable corporations that qualify.
12 KRS § 382.800(3) (Supp. 1988). (Any governmental body, charitable corporation,
charitable association, or charitable trust eligible to be a holder, although not presently
a holder, is expressly granted the right to enforce any of the terms provided in a
conservation easement).

JOURNAL OF MINERAL LAW & POLICY

[VOL. 5:305

farmland. 73 However, the Agricultural District and Conservation
Act most directly protects Kentucky's farmland. 74 The Kentucky
General Assembly designed agricultural districting to accomplish
the same quality of protection for farmland as exclusive agricultural zoning affords. Specifically, an owner of land that lies
within an agricultural district may use the land only for agricultural purposes.
Other aspects of the Agricultural District and Conservation
Act contribute to the statute's effectiveness as a tool for farmland preservation. Unlike agricultural zoning, agricultural districts are formed by farmers on their initiative. The farmers
retain ownership of their land and voluntarily comply with the
requisite procedures of the district. 5
To form an agricultural district, a landowner, or group of
owners, of 250 contiguous acres of agricultural land 76 petitions
the local conservation district board of supervisors. 77 The local
board establishes an agricultural district for five years and there7
after reviews the district at the end of each five year period.
The withdrawal of a member from a district, which reduces the
acreage below the 250 acre limit, is not cause for decertification
of the district.

79

In addition to local initiative, the Act envisions government
cooperation. All state agencies must endorse the formation of
agricultural districts. Likewise, the legislation requires state agencies to mitigate the impact of any present and future programs
upon the continued agricultural land use within an agricultural
district.8 0 The agencies' support bolsters agricultural districting
as a means of farmland preservation.

73 KRS § 65.410(2) (1980) (local scenic easement). See supra note 51 and accompanying text. KRS § 382.800(l) (conservation easement). See supra note 67 and accompanying text.
14 KRS § 262.850 (Supp. 1988).
" J. JUERGENSMEYER & J. WADLEY, I AGRICULTURAL LAW § 4.8 at 94-96 (1982);
see generally M. Duncan, Toward a Theory of Broad-Based Planning for the Preservation
of Agricultural Land, 24 NAT. RESOURCES J. 51, 96-113 (1984).
'- KRS § 132.010(9) (1982 & Supp. 1988). See supra note 25 and accompanying
text.
,, KRS § 262.850(4)-(6) (Supp. 1988).
78 KRS § 262.850(14) (Supp. 1988).
11 KRS § 262.850(15) (Supp. 1988).
80 KRS § 262.850(12) (Supp. 1988). But see J. JUERGENSMEYER & J. WADLEY, I
AralcutrURAt,
LAW § 4.8 at 96 (1982) (Effectiveness of agricultural districting is limited
by the fact that only those lands relatively free from urban fringe development pressures
are placed in districts).
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Community development sometimes intrudes upon an established agricultural district. The local conservation board of supervisors must review the district's continued existence whenever
the local government's own development needs make it necessary. 8 Thereafter, the supervisory board must make any necessary adjustments to the district brought on by urban or county
development.8 2 Thus, although the Act prevents annexation of
land within the boundary of an agricultural district,3) a local

government can effectively limit the protection of a district by
requesting adjustments.
Another weakness of the Agriculture District and Conservation Act concerns the statute's failure to penalize a member
who withdraws from an agricultural district. With no penalty to
discourage a landowner from withdrawing, the Act loses some
of its effectiveness. Namely, the incentive for maintaining the
district diminishes and the Act's emphasis on farmland preservation loses meaning.
F.

Zoning Enabling Act

Protecting agricultural land is intimately related to managing
urban growth. Kentucky's Zoning Enabling Act governs zoning,
the means by which a local governmental body plans the development of its locality. Consequently, the Act's scheme significantly affects farmland preservation in Kentucky.
Kentucky's Zoning Enabling Act provides both procedural
guidelines and substantive prerequisites for planning and zoning
on the local level. 4 The General Assembly has stipulated that
before a jurisdiction may impose zoning restrictions to regulate
its territory, it must have developed8 5a prior scheme of planning
through the use of a planning unit.
The Act requires the formation of one of three types of
planning units - a joint planning unit encompassing a county
and its cities; an independent planning unit, consisting of a city

" KRS
82 Id.
83 KRS

§

262.850(14) (Supp. 1988).

§ 262.850(10) (Supp. 1988).
- KRS §§ 100.111-991 (1982 & Supp. 1988); see also Bratt & Brown, Kentucky
Law Survey, EnvironmentalLaw, 70 Ky. L.J. 455 (1981-82).
85 KRS § 100.201 (1982 & Supp. 1988); see also Daviess County v. Snyder, 556
S.W.2d 688, 690 (Ky. 1977); G. PRICE & R. MuRphpy, KENTUCKY LAND USE AND ZONING
LAW (1989).
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or county; or a regional planning unit, consisting of two or more
counties and their cities.86 Before the planning unit may engage
in planning operations, the mayor of each city and the county
judge/executive of each county must appoint a planning com87
mission.
The planning commission is responsible for drafting a comprehensive plan,88 which includes a statement of goals and objectives.8 9 The comprehensive plan serves as a guide for public
and private actions and decisions to assure that both public and
private land development occur in an orderly manner.9
The Zoning Enabling Act includes the minimum requirements for both the contents of the comprehensive plan and the
required research or basis of the comprehensive plan. 9' Upon
satisfaction of these prerequisites, the planning unit may proceed
92
to adopt zoning ordinances with the comprehensive plan.

III.

PROPOSED LEGISLATION

Both at the state and local level, lawmakers are seeking
increased protection for Kentucky's land. Presently a bill is
pending in the state legislature. On the local level, the LexingtonFayette Urban County Government continues exploring new ways
to protect the Bluegrass region. Other localities may follow the
lead by initiating further agricultural land protective measures
and by strengthening existing laws.
A.

Kentucky Heritage Land Conservation Fund Board

Kentucky State Representative Mark S. Brown, D-Brandenburg, recently introduced legislation which would establish a
fund to buy and thereby preserve important natural areas in the
Commonwealth.9 3 Proposed KRS chapter 146 seeks to protect

87

KRS § 100.113 (1982).
KRS § 100.133 (1982 & Supp. 1988).

88

KRS § 100.183 (1982 & Supp. 1988).

86

KRS § 100.193 (1982 & Supp. 1988).
KRS § 100.183 (1982 & Supp. 1988).
KRS § 100.187-.191 (1982 & Supp. 1988).
92 KRS § 100.201 (1982 & Supp. 1988).
13Proposed KRS §§ 146.1-.6, Representative Mark Brown of Meade County,
Kentucky (1989). The House of Representatives passed the bill on February 13, 1990.
The legislators made significant changes to the proposed funding scheme. The fund
under the amended version, if enacted, will receive $2 million from the state's General
Fund. Lander, Land billpassed, but with much lower funding, Lexington Herald Leader,
February 18, 1990 at D 12, col. 3.
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wetlands and other habitats that are critical for rare and endangered species. 94 Second, the proposed legislation aims to conserve
areas susceptible to alteration or loss that perform important
natural functions. Finally, the bill seeks to preserve areas in their
natural state for public recreation and education.95
The Act would create the Kentucky Heritage Land Conservation Fund 96 and would require an amendment to KRS section
142.050(2), a real estate transfer tax provision. 97 The amended
statute would impose a tax for the privilege of transferring title
to real property. 98 The grantor in the transaction would pay the
transfer tax. One half of the monies collected would be deposited
into the Kentucky Heritage Land Conservation Fund. 99 Thereafter, the Kentucky Heritage Land Conservation Board would
spend the fund exclusively for the purpose of acquisition and
maintenance of the lands mentioned above.100
Proposed Chapter 146 does not expressly include endangered
farmland as a protected area. However, the bill interposes a
funding scheme which could apply equally to farmland preservation. 10 1 For example, money raised through a tax on the transfer of title to real property could be used to purchase conservation
02
easements on farmland.
B.

Greenspace Conservancy Ordinance

On the urban-county level, Lexington Mayor Scotty Baesler
has proposed an ordinance creating the Greenspace Conservancy
Commission of the Lexington Fayette Urban County Govern-

, Proposed KRS § 146.2. The priorities for acquisition are in four areas: natural
areas that possess unique features such as habitat for rare and endangered species; those
important to migratory birds; those performing important natural functions that are
subject to alteration or loss; or those to be preserved in their state for public use,
outdoor recreation and education.
9I Id.

Proposed KRS § 146.5.

- KRS § 142.050(2) (1982).
Proposed KRS § 146.6 (The grantor would pay $1 for each $500 of value or
fractional part transferred for the privilege of transferring title).
Proposed KRS § 146.6(4).
1wProposed KRS § 146.5(2). See supra notes 94-95 and accompanying text.
10,Proposed KRS § 146.5. See also J. Juergensmeyer, Implementing Agricultural
Preservation Programs:A Time to Consider Some Radical Approaches?, 20 GoNz. L.
REv. 701, 706 (1984-85) ("The key obstacle to a program's successful implementation is
the real or perceived economic threat to property values and the potential cost to the
enacting government unit commonly associated with farmland preservation programs.").
102 See supra notes 67-72 and accompanying text.

JOURNAL OF MINERAL LAW & POLICY

[VOL.

5:305

ment. 10 3 The ordinance empowers an eleven member commission
to develop, implement, and administer a comprehensive plan to
preserve, maintain and enhance significant aspects of Lexington
and Fayette County.'0 4 The Greenspace proposal includes agricultural aspects.' 05
Under the proposed ordinance, the Conservancy Commission
is directed to employ any preservation techniques that the General Assembly has authorized to achieve preservation, maintenance and enhancement of land. 1' Additionally, the Lexington
ordinance allows the commission to implement new methods
07
included under future Kentucky laws.
Although the Greenspace Ordinance does not present any
unique preservation methods, it creates the administrative framework from which to achieve protections on the local level.10 8 The
Conservancy Commission encourages orderly and efficient economic growth and development of Lexington and Fayette County.
However, to reap success in the area of farmland protection,
the commission must emphasize the importance of agricultural
preservation.
IV.

ALTERNATIVE PRESERVATION SCHEMES

In almost all situations, a combination of incentives and
controls provides the necessary framework for a successful farmland protection program. 109 The close relationship between the
protection of agricultural land and the management of urban
growth makes state level planning highly effective."10
A.

Strengthening Existing Protections

Comprehensive state programs, such as the Commonwealth's
Zoning Enabling Act (the "Act"), serve to provide the policy
103
LEXINGTON,
SPACE CONSERVANCY

,o Id.
,°1 Id.
-o Id.
ments); see

KY., LEXINGTON FAYETTE URBAN COUNTY GOV'T PROPOSED GREENORDINANCE (1989).

at § E.
at § B.
at § C. See supra notes 67-72 and accompanying text (Conservation Easealso supra notes 73-83 and accompanying text (Agricultural Districts).

M LEXINGTON, KY., LEXINGTON FAYETTE URBAN

COUNTY GOV'T PROPOSED GREEN-

SPACE CONSERVANCY ORDINANCE § C (1989).
Im Id.
1wFINAL REPORT, supra note 4, at 78.

11 See Duncan, Agriculture as a Resource: Statewide Land Use Programsfor the
Preservationof Farmland, 14 ECOLOGY L.Q. 401, 401-83 (1987) (discussion of statewide
comprehensive land use control and planning schemes in four states - Hawaii, Vermont,
California, and Oregon).
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and legal foundations for local programs."' However, the existing Act could be strengthened to provide increased farmland
protection.
The Kentucky General Assembly should tailor the Act to2
address the needs of the state's changing agricultural land base."
At a minimum, the requisite statement of goals and objectives
in any comprehensive plan must include the goal of farmland
preservation." 3
The comprehensive plan should also stipulate an agricultural
land impact study as a preliminary research requirement." 4 The
planning commission should thereafter review the impact study
every five years along with the other elements of the comprehensive plan." 5 Finally, local agricultural districts" 6 and soil and
water conservation boards should have at least one representative
7
on their respective planning commissions.' '
After amending the Act to reflect farmland protection, the
General Assembly should further strengthen Kentucky's current
preservation statutes."' For example, Kentucky could limit preferential assessment valuation" 9 to farmers who are members of
either an agricultural district or a community that has adopted
a comprehensive development plan that integrates farmland protection. 20 These requirements would provide added incentive for
farmer participation in preservation programs.
In addition, continued preferential tax treatment should terminate the moment a land owner is granted a zone change from

- KRS §§ 100.111-.991 (1982 & Supp. 1988). See supra notes 84-92 and accompanying text; see FINAL REPORT, supra note 4, at 80; see also, Juergensmeyer, Implementing Agricultural Preservation Programs: A Time to Consider Some Radical
Approaches?, 20 GONZ. L. REv. 701 (Farmland preservation programs should be integrated so as to complement, rather than contradict, existing agricultural policies and
land use regulations that affect agricalture).
"I See supra notes 11-21 and accompanying text.
.3
See KRS §§ 100.183, .187(1) (1982 & Supp. 1988). See also supra notes 84-92
and accompanying text.
1.
KRS § 100.191 (1982 & Supp. 1988).
"' KRS § 100.197 (1982 & Supp. 1988).
116See supra notes 73-83 and accompanying text.
KRS § 100.133(2) (1982 & Supp. 1988).
11 See supra notes 22-92 and accompanying text.
"9 See supra notes 23-41 and accompanying text.
-29Markley, supra note 1, at 629 n.288. See also VA. CODE ANN. §§ 15.1-150615.1-1513 (1988) (allowing differential taxation benefits only to land either enrolled in
agricultural districts or located in municipalities that adopt comprehensive development
plans).
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agricultural to non-agricultural use.1 21 As currently written, KRS
section 132.450(2)(b) allows preferential tax assessment valuation
to continue after a zone change occurs until the land use actually
22
changes to non-agricultural.
Similarly, the General Assembly could strengthen Kentucky's
Agricultural District and Conservation Act by increasing the
incentives for participation. 2 Benefits of participating in agricultural districts could include the following: restricting local
ordinances that hinder farming; limiting state eminent domain
and condemnation proceedings in agricultural districts; targeting
federal conservation assistance and cost-share programs to agricultural districts; and exempting agricultural districts from spe1 24
cial sewer and water construction assessments.
The Act should also require any publicly funded project,
which contributes to farmland conversion, to prepare an agricultural impact assessment and identify alternative site locations
for the project. Finally, the local governing body should hold a
public meeting to evaluate the project's impact and determine
25
the best ways to protect affected farmland.
B.

Instituting Other Protections

Several states employ novel approaches to farmland preservation. 126 Wisconsin, for example, has enjoyed apparent success
with a tax credit system. The program makes tax credits available
only to farmers who are subject to either a private agricultural
27
preservation plan or a public zoning ordinance.

Cf. KRS § 132.450(2)(b) (1982 & Supp. 1988).
'2 Id,
123 See supra notes 73-83 and accompanying text.
', See AGRICULTURAL LAND STUDY, supra note 17, at 9.
121

121

Id. See also Comment, FarmlandPreservationin Ohio -

Good News for Land

Speculators?, 12 CAP. U. L. REV. 229 (1982-83) (Effectiveness of agricultural districts
often depends upon whether the incentives provided are sufficient to encourage farmers
to place their land in districts initially, and whether disincentives are sufficient to
discourage farmers from later taking their land out).
D. CONNORS, P. COHEN, C. McNAMARA, S. COLUMBIA & P. KRUMHOLZ, STATE
AND REGIONAL PLANNING: AN EMERGING TREND, 2 ALI-ABA LAND USE INSTITUTE:
PLANNING, REGULATION, LITIGATION, EMINENT DOMAIN, AND COMPENSATION 1025, 1025
(1989). See supra note 4 (providing list of states).
127 WIS. STAT. ANN.
§§ 91.01-91.79 (West 1986); see also Markley, supra note 1,
at 632-33 nn.306-21.

1989-901

PRESERVATION OF FARMLAND

A more radical approach might allow governmental units to
levy impact fees against new development.' 28 These fees would
generate revenue to pay for farmland preservation programs,
such as conservation easements. The proposed Kentucky Heri29
tage Land Conservation Fund Board suggests a similar scheme. 1
Implementation of an impact fee would alter the traditional
understanding of property rights. 30 Impact fees shift the capital
expense of protecting the land to those whose development activities necessitate its protection.3
Kentucky case law supports the proposition that "one who
develops his land for a profit also may be required to bear the
cost of additional public facilities made necessary by the development."' ' 2 In Lampton v. Pinaire, the Kentucky Court of
Appeals held that regulatory agencies may require developers to
provide land, money, or improvements as a condition precedent
to approval of subdivision plans.'
The Lampton court held that police power regulations, such
as zoning ordinances, are subject to due process and reasonableness standards. The court stated that "the intent ... is not
to put an unreasonable burden on the landowner, but to permit
him to develop his land without putting an unreasonable burden
on others."'13 4 Thus, under its police power, a municipality can
require a reasonable dedication of land, based upon the anticipated burden that will be caused by the development.'
In 1987 the United States Supreme Court considered the
extent of a state's police power in light of the just compensation

,J8J. Juergensmeyer, Implementing AgriculturalPreservationPrograms:A Time to
Consider Some Radical Approaches?, 20 GoNz. L. REv. 701, 714-27 (1984-85)(Impact
fees are land regulatory charges levied by governmental units against new development
to generate revenue for capital expenditures necessitated by the new development).
,29 Cf. Proposed KRS §§ 146.1-.6, Representative Mark Brown of Meade County,
Kentucky (1989). See supra notes 93-102 and accompanying text (placing the tax burden
on the grantor of the property).
IJ. Juergensmeyer, Implementing AgriculturalPreservation Programs:A Time to
Consider Some Radical Approaches?, 20 GONZ. L. REv. 701, 714-27 (1984-85).
"I Id. Professor Leon Duguit's social function theory of ownership suggests that
land ownership serves a social function and that ownership rights are relative, not
absolute, and are defined so as to accomplish societal interests. See also Wadley, A
View of Farmland Preservation From a Different Perspective, 20 GONZ. L. REV. 683
(1984-85).
132 Lampton v. Pinaire, 610 S.W.2d 915, 919 (Ky. Ct. App. 1980).
131 Id. at 918-19.
Id. at 919.
G. PRicE & R. MuRPHY, KENTUCKY LAND USE AND ZoNiNG LAW 3-4 (1989).
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clause to the United States Constitution. In First English Evangelical Lutheran Church of Glendale v. County of Los Angeles,
California the Court held that police power takings or "regulatory takings" can be compensable. 3 6 The Court determined that
"while property may be regulated to a certain extent, if regula17
tion goes too far it will be recognized as a taking."'
In Nollan v. California Coastal Commission, another 1987
decision, the Supreme Court addressed the extent to which a
regulatory agency can condition building permits.' 38 The Court
held that a building permit condition which did not substantially
further a legitimate governmental purpose constituted a taking.
The Court cited with approval the Kentucky Court of Appeals'
opinion in Lampton.13 9
Under the Court's holding in Nollan an agency must first
demonstrate that the land use regulation that it employs substantially furthers a legitimate governmental purpose.' 4° Additionally, to avoid a fifth amendment taking, that purpose must
4
justify the regulatory method used.' 1
Kentucky's General Assembly has recognized agricultural land
preservation as an important governmental purpose.142 The Nollan decision suggests that regulations that substantially further
farmland preservation are within a government's police power.
Provided that farmland protection justifies the methods used,
specific preservation practices probably would not constitute a
compensable taking. 14 The Lampton holding further dictates
that any preservation practice must be reasonable and must be
based upon the burden caused by the developer when converting
farmland to non-agricultural uses.'"

,36 First English Evangelical Lutheran Church of Glendale v. County of Los Angeles, California, 482 U.S. 304 (1987).
131

Id. at 316.

Nollan v. California Coastal Comm'n, 483 U.S. 825 (1987) (condition precedent
to grant of building permit disallowed as denial of permit did not substantially advance
a legitimate state interest).
119Id. at 839.
,40Nollan, 483 U.S. at 831-36.
3

141

Id.

See supra note 22 and accompanying text.
"4 First English Evangelical Lutheran Church, 482 U.S. at 316. See supra note 136
and accompanying text.
" Lampton, 610 S.W.2d at 919. See supra note 134 and accompanying text.
'4
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CONCLUSION

Farmland, one of Kentucky's most valuable resources, is
being depleted at alarming rates. 145 The Kentucky General Assembly must respond to the irreversible conversion of the state's
agricultural land base by strengthening current legislation. Moreover, a comprehensive statewide preservation program should be
implemented at the local level. 146
Effective state and local programs must prohibit conversion
of prime farmlands, 147 avoid undue reliance upon marginal
lands, 14 and encourage the development of other land. A comprehensive program that facilitates planned growth can accomplish these goals.
Kentucky's current legislation does not afford sufficient incentives to encourage participation by land owners. The Commonwealth should focus efforts of both farmers and planners
through an integrated system, combining the strengths of Kentucky's Zoning Enabling Act with specific farmland preservation
49
statutes. 1
Kentucky has adopted a policy of commitment toward preserving agricultural land. 150 To effectively implement this policy,
the General Assembly must explore new methods. Impact fees
or similar approaches would provide the financial support needed
for a preservation program that reaches these articulated goals.
Gladys Beck Green

"5 See supra notes 11-21 and accompanying text.
1 See supra notes 111-25 and accompanying text.
,,7
See supra notes 16-17 and accompanying text.
I" See supra note 18 and accompanying text.
149
See, e.g., supra note 119-20 and accompanying text (making preferential tax
treatment contingent upon participation in agricultural district and adoption of comprehensive preservation plans).
,5o
See supra note 22 and accompanying text.

